
 
 
 

  

 
 

CMVM Regulation No. 5/2019 

Restricts the marketing, distribution and sale of contracts for differences and prohibits 
the marketing, distribution and sale of binary options in Portugal to retail investors  

 
(Courtesy translation. This document does not replace the original version published in the 

Official Gazette) 

 

This regulation implements ESMA Decisions 2018/1636 and 2018/2064 into Portuguese law, 
which respectively restrict the trading of contracts for differences (CFDs) and temporarily prohibits 
the marketing of binary options to retail investors throughout the territory of the European Union, 
which were renewed  on 21 September and the 14  December 2018, and 22 March 2019 for 
binary options and 23 October 2018 and 23 January and 17  April 2019 for CFDs. The risks 
associated with the distribution of these financial instruments to retail investors led ESMA to use 
its product intervention powers under article 40 of Regulation (EU) No. 600/2014 of the European 
Parliament and of the Council of 15 May 2014 on markets in financial instruments for the first 
time. 
  
CFDs are complex financial instruments where price, trading conditions and settlement are not 
standardized, which in turn makes it difficult for retail investors to understand the terms and 
conditions of these financial instruments. In addition, many CFD distributors require clients to 
accept that the reference price used to determine the value of the CFD may not coincide with the 
underlying’s market price, which constrains the ability of the retail investor to verify whether the 
price proposed by the distributor for the CFD is fair. 
  
The costs and charges associated with trading CFDs can also be complex and lack transparency, 
making it difficult for retail investors to understand them, particularly in their ability to assess the 
expected performance of a CFD, but also the impact that transaction rates will have in its 
performance, which may also add to spread costs, as well as other financing costs and 
commissions.  
  
Charging financing fees to maintain an open CFD, such as daily or nightly rates, is also common, 
to which a trade margin can still be added. Therefore, the complexity and variety of costs and 
charges associated with this financial instrument, as well as its impacts on the commercial 
performance of clients, make this financial instrument particularly difficult for retail investors to 
understand, thus affecting their ability to make an informed investment decision. 
  
Binary options are complex financial instruments with a pricing structure that hinders the ability of 
retail investors to accurately measure the value of the option considering the likelihood that the 
event to which it refers will happen. Although retail investors can publicly use available search 
engines or tools to help them determine the price of the binary option, they face significant 
information asymmetry when compared to the information available to the binary option 
distributor. It should also be noted that European retail investors usually acquire these financial 
instruments in over-the-counter markets, which means that the price, performance and settlement 
of the instruments they buy are not standardized, making it difficult for retail investors to 
understand the characteristics of these financial instruments. 
 
 
  



 
 
 

  

 
 

The price of binary options is set according to the probability of an event occurring, and the value 
of the benefits is determined in a manner similar to traditional fixed-odds bets (e.g. sports betting 
or election results). Trades are in most cases very short-term and the investor will either obtain a 
very high return or suffer a total loss of investment. It should be noted that some binary options 
have deadlines that expire after a few minutes or even a few seconds. These fundamental 
characteristics can also be found in gambling products, which are linked to compulsive behaviours 
and with detrimental results for consumers. 
  
In addition to high risk, binary options have structural negative returns, which means that the more 
positions the investor acquires, the more likely he is to lose money. 
 
In recent years, we have been witnessing a rapid growth in the trading, distribution or sale of 
binary options and CFDs to retails investors in the European Union, which, in view of the 
characteristics of these financial instruments, justify the use of the CMVM's powers of intervention 
similar to what other European regulators have already done.  
  
Thus, under the provisions of Article 361 (2) (i) and Article 369, all of the Securities Code, of 
Article 1 (2) (d), Article 12 (r), Article 15 (3) (a) of the CMVM Statutes, approved by Decree-Law 
No. 5/2015 of 8 January and Article 41 of the Framework Law of the Regulating Entities, approved 
by Law No. 67/2013 of 28 August,  Article 2 (1) (a) of Law No. 35/2018 of 20 July and Article 42 
of Regulation (EU) No. 600/2014 of the European Parliament and of the Council of 15 May 2014 
on markets in financial instruments, the CMVM Management Board approves the following 
regulation:  
 
 
 

Article 1 

Purpose and definitions 

  

1 - This Regulation restricts the marketing, distribution and sale of contracts for differences and 

prohibits the marketing, distribution and sale of binary options in Portugal to retail investors.  

2 – For the purposes of this regulation:   

      a) «contract for differences» or «CFD»  means a derivative other than an option, future, swap 

      or forward rate agreement, the purpose of which is to give the holder a long or short exposure 

      to fluctuations in the price, level or value of an underlying, irrespective of whether it is traded 

      on a trading venue, and that must be settled in cash or may be settled in cash at the option 

      of one of the parties other than by reason of default or other termination event;  

      b) «excluded non-monetary benefit» means any non-monetary benefit other than, insofar as 

      they relate to CFDs, information and research tools;  

      c)  «initial margin» means any payment for the purpose of entering into a CFD, excluding 

      commission, transaction fees and any other related costs;  

      d)  «initial margin protection» means the initial margin determined by Annex I;  

  



 
 
 

  

 
 

      e)  «margin close-out protection» means the closure of one or more of a retail client's open 

     CFDs on terms most favourable to the client in accordance with articles 294(7), 304(1) and 

     (2), 305, 309-H, 309-I(1) and (2), 312(1)(a)(d)(e)(h) and (4)(8)(9) and (11), 313(1), 313-B(1) 

     and 330 of the Securities Code when the sum of funds in the CFD trading account and the 

     unrealised net profits of all open CFDs connected to that account falls to less than half of the  

     total initial margin protection for all those open CFDs;  

     f) «negative balance protection» means the limit of a retail client's aggregate liability for all  

     CFDs connected to a CFD trading account with a CFD distributor to the funds in that CFD 

     trading account.   

3 – For the purposes of this regulation and irrespective of whether it is traded on a trading venue, 

a binary option is a derivative that meets the following conditions:  

       a)  it must be settled in cash or may be settled in cash at the option of one of the parties other   

       than by reason default or other termination event; 

       b)  it only provides for payment at its close-out or expiry; 

       c)  its payment is limited to:  

            i) a predetermined fixed amount or zero if the underlying of the derivative meets one or 

            more predetermined conditions; and  

            ii) a predetermined fixed amount or zero if the underlying of the derivative does not meet 

            one or more predetermined conditions. 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 
 

  

 
 

Annex I 

Initial margin percentages by type of underlying 

 

a) 3,33 % of the notional value of the CFD when the underlying currency pair is composed 

of any two of the following currencies: US dollar, Euro, Japanese yen, Pound sterling, Canadian 

dollar or Swiss franc; 

b) 5 % of the notional value of the CFD when the underlying index, currency pair or 

commodity is:  

i. Any of the following equity indices: Financial Times Stock Exchange 100 (FTSE 

100); Cotation Assistée en Continu 40 (CAC 40); Deutsche Bourse AG German Stock 

Index 30 (DAX30); Dow Jones Industrial Average (DJIA); Standard & Poors 500 (S&P 

500); NASDAQ Composite Index (NASDAQ), NASDAQ 100 Index (NASDAQ 100); Nikkei 

Index (Nikkei 225); Standard & Poors / Australian Securities Exchange 200 (ASX 200); 

EURO STOXX 50 Index (EURO STOXX 50); 

ii. a currency pair composed of at least one currency that is not listed in point (a) 

above; or  

iii. gold. 

c) 10 % of the notional value of the CFD when the underlying commodity or equity index is 

a commodity or any equity index other than those listed in subparagraph (b) above;  

d) 50 % of the notional value of the CFD when the underlying is a cryptocurrency; or  

e) 20 % of the notional value of the CFD when the underlying is:  

(i) a share; or  

(ii) not otherwise listed in this Annex. 

 

 

 

 

 

 

 

 

 

 



 
 
 

  

 
 

Annex II 

Risk Warnings 

Section A 

Risk warning conditions 

1 - The risk warning shall be in a layout ensuring its prominence, in a font size at least equal to 

the predominant font size and in the same language as that used in the communication or 

published information. 

2 - If the communication or published information is in a durable medium or a webpage, the risk 

warning shall be in the format specified in Section B. 

3 - If the communication or published information is in a medium other than a durable medium or 

a webpage, the risk warning shall be in the format specified in Section C. 

4 - By way of derogation to paragraphs 2 and 3, if the number of characters contained in the risk 

warning in the format specified in Section B or C exceeds the character limit permitted in the 

standard terms of a third-party marketing distributor, the risk warning may instead be in the format 

specified in Section D. 

5 - If the risk warning in the format specified in Section D is used, the communication or published 

information shall also include a direct link to the webpage of the CFD distributor containing the 

risk warning in the format specified in Section B. 

6 - The risk warning shall include an up-to-date distributor-specific loss percentage based on a 

calculation of the percentage of CFD trading accounts provided to retail investor by the CFD 

distributor that lost money.  

7 - The calculation shall be performed every three months and cover the 12-month period 

preceding the date on which it is performed («12-month calculation period»).  

8 - For the purposes of the calculation in paragraphs 6 and 7:  

a) An individual retail investor CFD trading account shall be considered to have lost 

money if the sum of all realised and unrealised net profits on CFDs connected to the CFD 

trading account during the 12-month calculation period is negative; 

b) Any costs relating to the CFDs connected to the CFD trading account shall be included 

in the calculation, including all charges, fees and commissions; 

c) The following items shall be excluded from the calculation: 

i. Any CFD trading account that did not have an open CFD connected to it within 

the calculation period; 

ii. Any profits or losses from products other than CFDs connected to the CFD 

trading account; 

iii. Any deposits or withdrawals of funds from the CFD trading account. 

 

 



 
 
 

  

 
 

9 - By way of derogation from paragraphs 2 to 8, if in the last 12-month calculation period a CFD 

distributor has not provided an open CFD connected to a retail investor CFD trading account, that 

CFD distributor shall use the standard risk warning in the format specified in Sections E to G, as 

appropriate. 

 

Section B 

Durable medium and webpage distributor-specific risk warning 

CFDs are complex instruments and come with a high risk of losing money rapidly due to leverage. 

[insert percentage per distributor] % of retail investor accounts lose money when trading 

CFDs with this distributor.  

You should consider whether you understand how CFDs work and whether you can afford to take 

the high risk of losing your money. 

 

Section C 

Abbreviated-distributor specific risk warning 

 [insert percentage per distributor] % of retail investors accounts lose money when trading 

CFDs with this distributor.  

You should consider whether you can afford to take the high risk of losing your money. 

 

 

Section D 

Reduced character distributor-specific risk warning 

[insert percentage per distributor] % of retail CFD investor accounts lose money. 

 

 

Section E 

Durable medium and webpage standard risk warning 

CFDs are complex instruments and come with a high risk of losing money rapidly due to leverage.  

Between 74-89 % of retail investor accounts lose money when trading CFDs. 

You should consider whether you understand how CFDs work and whether you can afford to take 

the high risk of losing your money. 

 

 

 



 
 
 

  

 
 

Section F 

Abbreviated standard risk warning 

Between 74-89 % of retail investor accounts lose money when trading CFDs.    

You should consider whether you can afford to take the high risk of losing your money. 

 

Section G 

Reduced-character standard risk warning 

74-89 % of retail CFD retail investor accounts lose money. 

 

 


